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Create and maintain document
templates and clause libraries--
model legal documents
containing standard and

alternative provisions.

INFORMATION
Collect, organize your
precedent and share your best
practices through an integrated

wiki.

INNOVATION

Your documents can now be
compared to your firm's
standards and industry norms -
how will your documents stack

up?

For more information
please visit us on the
Web at: www.kiiac.com
or call (312) 720-9626

Application
Brief

Negotiation Leverage: “approach each negotiation
with a well conceived game plan*”

Situation: A software development company for which you have done some work is in negotiation for the sale of its
business to a large multi-national company. The company has sent you an RFP. You decide to make a pitch to the
seller’s executives to retain your firm. You are aware that other law firms seek to represent the software company and

that the buyer is represented by a well-known New York law firm.

Pre-kiiac Approach: In the past, you worked with your firm’s marketing personnel to put together information about

your firm and its experience representing companies in the sale of their businesses.

kiiac Solution: This is, however, a significant potential representation and you wish to distinguish yourselves from your
competitors. You plan to analyze the last 20 merger agreements drafted by the New York law firm to determine a
negotiation strategy for your potential client’s best advantage; you will present this strategy in an interview with the

software company’s executives.

0 Collect 20 recent merger agreements

drafted by the New York firm. You can get Contract ?utllne based on 20 merger agreements filed by a New
York law firm
these documents from a variety of public and : THE OFFER
subscription sources, including the SEC’s web L@ THE MERGER
P 9 O EFFECT OF THE MERGER OM CAPITAL STOCK
site: EDGAR. [CI@) REPRESENTATIONS AND WARRANTIES OF THE COMPANY
O REPRESENTATIONS &4ND WARRANTIES OF PARENT &AMD MERGER SUE
. H--[] COVEMAMTS RELATED TO THE COMDUCT OF THE BUSIMNESS
9 Run the documents through Kkiiac’s [J@¥ ADDITIOMAL AGREEMENTS
) ) [J&% COMNDITIONS PRECEDENT
Template Generator. This will create an . O TERMINATION, AMENDMENT AMD WANER
. . =[] GEMERAL PROVISIONS
outline and clause library based on the i+ ] Monsurvival of Representations and ‘warrarities
documents. The circle icon indicates how i [0 Expenses
- [ Motices
frequently each clause appears in the outline & [JCY Amendment and w/sivers
~[CJ@ Definitions
composed of the 20 agreements. For ®-[J(W Interpretation
|:| Counterparts
example, all the documents have a “General - [J@8 Entire Agreement; Mo Third-Party Beneficiaries
|:| Consents and Approvals
Provisions” section, while 75% have a clause &[] Governing Laws
o ) |:| Woaiver of Jury Trial
waiving jury trials. |:| Consent to Jurisdiction; Service of Process: Wenue
|:| Severability
. . - I Assignment
9 You may edit and adjust the template to &[] Erfarcement

group similar clauses together by dragging

and dropping the clause captions in the  *Smart Negotiating: How to Make Good Deals in the Real

outline. World by James C. Freund
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documents
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Use kiiac’s Reference
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9 You can browse and search the analysis of the Merger Agreements to determine points of negotiation leverage. For

example, you review the documents to determine if the New York firm has ever agreed to allow a buyer to hold sufficient
funds only at the close of the deal. In order to minimize the cost of holding capital in liquid form, you seek to advise the

potential client to agree to only hold the funds upon the close of the transaction.

6 Browse the Buyers’ Reps and view the “Sufficiency of Funds” clauses that kiiac has automatically found. They are

grouped by similarity with the green-red icon displaying the degree of consistency to the standard clause language.

= [ Sufficiert Funds

----- [ SUFRCIENCY OF ASSETS (20 AGREEMENT AND PLAN OF MEAGER)
----- []mm SNANCING (5 AGREEMENT AND PLAN OF MEAGER)

..... [Jmm &vAILABLE FUNDS (9. ASREEMENT AND PLAN OF MERGER]

..... [Jmm &AILABLE FUNDS [7. ASREEMENT AND PLAN OF MERGER]

----- [Jm= FINANCING [15. AGREEMENT AND PLAN OF MERGER)

----- ] FINANCING [14. AGREEMENT AND PLAN OF MERGER AND REORGANIZATION)
----- []mm SNANCING (17 AGREEMENT AND FLAN OF MERGER)

..... [ FINANCING [18. AGREEMENT AND PLAN OF MERGER)

..... [J== SUFFICIENT FUNDS [10. AGREEMENT AND PLAN OF MERGER)

..... [Jmm &vAILABLE FUNDS [21. AGREEMENT AND PLAN OF MERGER]

..... [J== SUFFICIENCY OF FUNDS [1. FDA&)

----- []mm SUFFICIEMCY OF FUNDS [4. AGREEMENT AND PLA&N OF MERGER)
----- [(]mm FINANCING (2. AGREEMEMT AND PLAM OF MERGER)

----- []mm FUNDS (3. AGREEMENT 4ND PLA&N OF MERGER)

----- [ SUFFICIEMCY OF FUMDS [9. AGREEMEMT AMD PLAM OF MERGER]
----- [(]mm FINANCING (16. AGREEMENT AND PLAN OF MERGER)

----- []mm SUFFICIENT FUNDS (12, AGREEMEMT AND PLAN OF MERGER)

----- [[Jmm CAPITAL RESOURCES (13. AGREEMENT AND PLAN OF MERGER)

@ kiiac reveals the standard language for the clause which requires the buyer to hold sufficient funds at the time of the

agreement and close of the transaction::

Sufficiency of Funds. Parent has sufficient funds to consummate the Offer and the Merger on the terms contemplated by
this Agreement, and, at the Offer Closing and the Effective Time, Parent will have available all of the funds necessary for #—
the acquisition of all shares of Company Common Stock pursuant to the Offer and to pay the Merger Consideration, as
the case may be.

Precision

0 However, a quick analysis of the clauses demonstrates that the firm often agrees to alternative business terms.

In 38% of the deals, the firm has
required the buyer to hold sufficient
funds at both the time of the agreement
and the consummation of the merger.
But, in 34% of the deals it has, in fact,
required the buyer to hold sufficient
funds only at the close of the
transaction.

TMissing
BUnspecified or on
a timely basis

9 Offer and Effective Time I Effective Time

@ In a similar manner, you can review the documents to determine each point of negotiation leverage that will enable

you to secure the best business and legal terms for your potential client.

drafting for the 21°' Century lawyer




